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State Appellate Public Defender
I.S.B. #5867
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
I.S.B. #9525
P.O. Box 2816
Boise, ID 83701
(208) 334-2712
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
)
LESTER EUGENE PALMER,
)
)
Defendant-Appellant.
)
________________________________ )

NO. 43325
CANYON COUNTY NO.
CR 2014-20887
APPELLANT’S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Lester Palmer pled guilty to two counts of lewd conduct with a minor child under
sixteen and was sentenced to two unified terms of thirty years, with fifteen years fixed,
to be served concurrently.

He contends the district court abused its discretion by

imposing an excessive sentence in light of the mitigating factors in this case.
Statement of the Facts and Course of Proceedings
After his girlfriend obtained a civil protection order, Mr. Palmer admitted to having
repeated sexual contact with his girlfriend’s two granddaughters, ages five and six.
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(Presentence Investigation Report (“PSI”), pp.2-3.) He had lived with his girlfriend and
her two granddaughters for over two years. (PSI, p.5; Tr. 5/19/15, p.18, Ls.16-25.)
Mr. Palmer was charged by criminal complaint with two counts of lewd conduct
with a minor child under sixteen, one count of forcible sexual penetration by use of
foreign object, and one count of sexual abuse of a child under sixteen. (R., pp.10-13.)
He waived a preliminary hearing and was bound over to the district court. (R., p.22.)
The State then filed an Information charging Mr. Palmer with these same crimes.
(R., pp.23-26.)
Mr. Palmer entered into a written agreement with the State pursuant to Idaho
Criminal Rule 11(f)(1)(C) (“Rule 11”). (R., pp.39-45.) He agreed to plead guilty to the
two counts of lewd conduct in exchange for dismissal of the other counts. (R., pp.3238, 39-45; Tr. 12/13/14, p.3, L.5 – p.4, L.14.) The parties agreed that Mr. Palmer would
obtain a psychosexual evaluation in advance of sentencing and, if such evaluation
showed Mr. Palmer to present a moderate risk to re-offend, the court would impose a
fixed sentence of eight years, with the indeterminate portion open to argument.
(R., p.41.) If the evaluation showed Mr. Palmer to present a low risk to re-offend, the
State would recommend a fixed sentence of six years, with the indeterminate portion
open to argument. (R., p.41.) If the evaluation showed Mr. Palmer to present a high
risk to re-offend, the sentence would be open to argument from both sides.1 (R., p.41;
Tr. 12/13/14, p.3, L.5 – p.4, L.14.)

As part of the Rule 11 agreement, Mr. Palmer waived his right to appeal from the
judgment and sentence and waived his right to file a motion pursuant to Idaho Criminal
Rule 35 for a reduction of sentence. (R., pp.42, 43; Tr. 12/13/14, p.7, Ls.5-8; p.10, Ls.710; p.11, L.16 – p.12, L.2.)
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Dr. Engle prepared a psychosexual evaluation of Mr. Palmer in advance of
sentencing.2 (R., pp.48-50; PSI, pp.109-25.) After reviewing Dr. Engle’s evaluation,
Mr. Palmer filed a motion to continue sentencing to allow him to obtain another
evaluation or have another psychologist review Dr. Engle’s evaluation. (R., p.52.) The
district court granted Mr. Palmer’s motion in part. It ordered that Dr. Johnston review
the evaluation prepared by Dr. Engle at the expense of the County, with possible
reimbursement to be required from Mr. Palmer. (R., pp.59-60.) Dr. Johnston prepared
a new psychosexual evaluation of Mr. Palmer. (PSI, pp.126-82.) Both Dr. Engle and
Dr. Johnston concluded that Mr. Palmer presented a high risk of re-offending.
(Tr. 5/19/15, p.4, Ls.3-25.)
The district court sentenced Mr. Palmer to two unified terms of thirty years, with
fifteen years fixed, to be served concurrently. (R., pp.67-69; Tr. 5/19/15, p.26, Ls.1-6.)
The judgment was entered on May 19, 2015. (R., pp.74-76.) Mr. Palmer filed a timely
notice of appeal on June 11, 2015. (R., pp.77-80.)
ISSUE
Did the district court abuse its discretion when it imposed upon Mr. Palmer two
concurrent unified sentences of thirty years, with fifteen years fixed, in light of the
mitigating factors in this case?

It appears that Dr. Engle prepared two evaluations of Mr. Palmer. In the first
evaluation, which is the evaluation contained in the record, Dr. Engle concluded that
Mr. Palmer presented a low risk to re-offend. (PSI, pp.110, 122-24.) Dr. Engle
prepared a second evaluation after learning of allegations of uncharged conduct,
including allegations of sexual contact with a male victim. (Tr. 5/19/15, p.18, Ls.1-15.)
In the second evaluation, Dr. Engle concluded Mr. Palmer presented a high risk to reoffend. (Tr. 5/19/15, p.18, Ls.1-15.) At sentencing, counsel for Mr. Palmer did not
dispute that Dr. Engle ultimately concluded that Mr. Palmer presented a high risk of reoffending. (Tr. 5/19/15, p.4, Ls.4-25.)
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ARGUMENT
The District Court Abused Its Discretion When It Imposed Upon Mr. Palmer Two
Concurrent Unified Sentences Of Thirty Years, With Fifteen Years Fixed, In Light Of
The Mitigating Factors In This Case
Mr. Palmer asserts that, given any view of the facts, his unified sentences of
thirty years, with fifteen years fixed, are excessive.

Where, as here, the sentence

imposed by the district court is within statutory limits, “the appellant bears the burden of
demonstrating that it is a clear abuse of discretion.” State v. Miller, 151 Idaho 828, 834
(2011) (quoting State v. Windom, 150 Idaho 873, 875 (2011)). “When a trial court
exercises its discretion in sentencing, ‘the most fundamental requirement is
reasonableness.’”

Id. (quoting State v. Hooper, 119 Idaho 606, 608 (1991)).

“A

sentence is reasonable if it appears necessary to accomplish the primary objective of
protecting society and to achieve any or all of the related goals of deterrence,
rehabilitation or retribution.” Id. (citation omitted). “When reviewing the reasonableness
of a sentence this Court will make an independent examination of the record, ‘having
regard to the nature of the offense, the character of the offender and the protection of
the public interest.’” Id. (quoting State v. Shideler, 103 Idaho 593, 594 (1982)).
Mindful of State v. Murphy, 125 Idaho 456 (1994), and State v. Cope, 142 Idaho
492 (2006), Mr. Palmer contends the district court abused its discretion when it imposed
upon him two concurrent unified sentences of thirty years, with fifteen years fixed. This
sentence was not reasonable considering the character of the offender—here, a firsttime offender—and the protection of the public interest.
Mr. Palmer was fifty-five years old at the time of sentencing. (PSI, p.1.) He
served in the United States Navy, Army National Guard and Naval Reserve for twenty-
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one years. (PSI, pp.10, 13.) This was his first criminal conviction. (PSI, p.5.) While the
PSI referenced potential uncharged conduct (which played a significant role in
Mr. Palmer’s psychosexual evaluation), no other victims had come forward at the time
of Mr. Palmer’s sentencing. (Tr. 5/19/15, p.10, Ls.20-24.) Mr. Palmer was the victim of
sexual abuse as a young child, and told the presentence investigator that he has a
problem and needs help. (PSI, pp.7, 13.) Mr. Palmer apologized at sentencing and
took full responsibility for his actions. He said, “I love those kids. It is not their fault in
any way, shape or form. I take full responsibility for it. It wasn’t something I wanted to
do . . . .” (Tr. 5/19/15, p.23, Ls.15-19.)
The facts of this case are tragic and upsetting, but they do not warrant the severe
sentence imposed. It is not entirely clear that Mr. Palmer presents a high risk to reoffend. But for allegations of uncharged conduct, Dr. Engle would have concluded that
Mr. Palmer presented a low risk to re-offend.

(PSI, pp.110, 122-24; see note 2.)

Dr. Johnston concluded that Mr. Palmer presented a high risk to re-offend based, in
part, on his characterization of the victims in this case as being unrelated to Mr. Palmer.
(PSI, p.153.) That conclusion may have been erroneous because Mr. Palmer resided
with the victims for over two years. (PSI, p.153; Tr. 5/19/15, p.18, Ls.16-25; p.21, L.23
– p.22, L.1.)

At sentencing, Mr. Palmer’s counsel recommended a unified term of

sixteen years, with eight years fixed. (Tr. 5/19/15, p.17, Ls.20-23.) The court would
have been required to impose a fixed sentence of eight years, with the indeterminate
portion open to argument, if the psychosexual evaluation had showed Mr. Palmer to
present a moderate risk to re-offend. (R., p.41.) The district court abused its discretion
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by imposing a longer fixed sentence, which was not necessary to protect the public
interest and certainly not warranted by Mr. Palmer’s character.
CONCLUSION
Mr. Palmer respectfully requests that the Court reduce his sentence as it deems
appropriate. Alternatively, he requests that this case be remanded to the district court
for a new sentencing hearing.
DATED this 15th day of December, 2015.

__________/s/_______________
ANDREA W. REYNOLDS
Deputy State Appellate Public Defender
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